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ak 
JOINT APPENDIX 


[Filed April 5, 1954] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled March 1, 1954, Sworn in on March 2, 1954 
The United States of America  ) Criminal No. 423-54 
) Grand Jury No. Original 
George H. Goodson ) Vio.25 U.S.C. 2553a, 2554a 
) 





Vv. 


Joseph E. Wilkins 21 U.S.C. 174 
Rose L. Payton 


The Grand Jury charges: 

On or about March 17, 1954, within the District of Columbia, 
George H. Goodson and Joseph E. Wilkins did sell, barter, exchange 
and give away to Theodore Lawson one glassine bag containing a mix- 
ture totaling about 402 grains of heroin hydrochloride, quinine hydro- 
chloride and milk sugar, not in pursuance of a written order, written 
for that purpose, from the said Theodore Lawson, as provided by law. 
SECOND COUNT: 

On or about March 17, 1954, within the District of Columbia, 
George H. Goodson and Joseph E. Wilkins purchased, sold, dispensed 
and distributed, not in the original stamped package and not from the 
original stamped package one glassine bag containing a mixture total- 
ing about 402 grains of heroin hydrochloride, quinine hydrochloride and 
milk sugar. This is the same heroin hydrochloride which is mentioned 
in the first count of this indictment. 

THIRD COUNT: 

On or about March 17, 1954, within the District of Columbia, 
George H. Goodson and Joseph E. Wilkins facilitated the concealment 
and sale of one glassine bag containing a mixture totaling about 402 


grains of heroin hydrochloride, quinine hydrochloride and milk sugar, 
after said heroin hydrochloride had, with the knowledge of George H. 
Goodson and Joseph E. Wilkins, been imported into the United States 
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contrary to law. This is the same heroin hydrochloride which is men- 


tioned in the first and second counts of this indictment. 

FOURTH COUNT: 

On or about March 17, 1954, within the District of Columbia, 
George H. Goodson, Joseph W. Wilkins and Rose L. Payton purchased, 
sold, dispensed and distributed, not in the original stamped package and 
not from the original stamped package, three glassine bags containing a 
mixture totaling about 670.4 grains of heroin hydrochloride, quinine 
hydrochloride and milk sugar. 

FIFTH COUNT: 

On or about March 17, 1954, within the District of Columbia, 
George H. Goodson, Joseph E. Wilkins and Rose L. Payton facilitated 
the concealment and sale of three glassine bags containing a mixture 
totaling about 670.4 grains of heroin hydrochloride, quinine hydro- 
chloride and milk sugar, after said heroin hydrochloride had, with the 
knowledge of George H. Goodson, Joseph E. Wilkins and Rose L. Payton, 
been imported into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the fourth count of this in- 
dictment. 

SIXTH COUNT: 

On or about March 17, 1954, within the District of Columbia, 
George H. Goodsonand Joseph E. Wilkins purchased, sold, dispensed 
and distributed, not in the original stamped package and not from the 
original stamped package, twenty glassine bags containing a mixture 
totaling about 7,497.9 grains of heroin hydrochloride, quinine hydro- 
chloride and milk sugar. 

SEVENTH COUNT: 

On or about March 17, 1954, within the District of Columbia, 
George H. Goodson and Joseph E. Wilkins facilitated the concealment 
and sale of twenty glassine bags containing a mixture totaling about 
7,497.9 grains of heroin hydrochloride, quinine hydrochloride and milk 
Sugar, after said heroin hydrochloride had, with the knowledge of George 
H. Goodson and Joseph E. Wilkins, been imported into the United States 
contrary to law. This is the same heroin hydrochloride which is 
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mentioned in the sixth count of this indictment. 


/s/ Leo A. Rover 
Attorney of the United States in 
A TRUE BILL: and for the District of Columbia 
/s/ Stephen T. Porter 
Foreman 
3 [Filed April 9, 1954] 


PLEA OF DEFENDANT 
On this 9th day of April, 1954, the defendant Joseph E. Wilkins, 
appearing in proper person and by his attorney Perry W. Howard, Sr., 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleades not guilty thereo. 
The defendant is remanded to the District Jail. 


4 [Filed May 18, 1954] 
WITHDRAWAL OF PLEA 

On this 18th day of May, 1954, the defendant Joseph E. Wilkins, 
appearing in proper person and by his attorney, Octave Bigoness, Es- 
quire, in open Court withdraws his plea of not guilty to the indictment 
heretofore entered and pleads guilty to Counts One and Six. 

The case is referred to the Probation Office of the Court and the 
defendant is remanded to the District of Columbia Jail. 


5 [Filed July 1, 1954] 
JUDGMENT AND COMMITMENT 
On this 18th day of June, 1954 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Perry Howard, 


Jr., Esquire. 
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IT IS ADJUDGED that the defendant has been convicted upon his 
plea of guilty of the offense of violation of Title 26 Section 2554a United 
States Code as charged in counts one and six of the indictment and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Twenty (20) months to Five (5) years and 
a fine of $500. 00 Five Hundred Dollars on count one of the indictment, 
Twenty (20) months to Five (5) years and a fine of $500.00 Five Hundred 
Dollars on count six of the indictment, said sentence to take effect at 
the expiration of the sentence imposed in count one. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


Edward M. Curran, 
United States District Judge. 


; Denied 
[Filed February 13, 1957] Curran, J. 4/2/57 


MOTION TO VACATE AND DISCHARGE DEFENDANT PURSUANT 
TO TITLE 28-SECTION 2255 AND LEAVE TO PROCEED IN FOR- 
MA PAUPERIS PURSUANT TO TITLE 28-SECTION 1915 U.S. 
CODE 

cdepenete It is the duty of a federal court in the trial of a criminal 
case to protect the right of the accused to counsel, ***...' Johnson v. 
Zubst, 458 P. 464. 

Since the Sixth Amendment constitutionally entitles one charged 
with crime to the assistance of counsel, compliance with this consti- 
tutional mandate is an essential jurisdictional prerequisite to a federal 
court's authority to deprive an accused of his life or liberty. 
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STATEMENT 

The issue before this Court is whether or not the defendant was 
denied due process of law in that he was, (1) illegally arrested without 
a warrant; his house keys seized from his person and used to illegally 
enter his home, search and seize narcotic and introduce the illegally 
seized narcotics as evidence; (2) whether or not the officers had pro- 
bable cause to arrest the defendant for the illegal search and seizure 
of certain narcotics found in the home of defendant's sister although 
defendant did not live there; (3) whether defendant's right to a fair trial 
was jeopardized to the extent that the proceedings were afarce and 
mockery of justice, on that counsel failed to attack the arrest, failed to 
attack the illegal seizure of narcotics from defendant's home, said sei- 
zure being illegal and that the detectives searched and seized house keys 
from defendant at his sister's home and used these keys to illegally enter 
defendant's home, and search for narcotics; (4) whether counsel's ad- 
vice to defendant to plead guilty when counsel was aware of the illegal 
arrest of defendant, the illegal search and seizure of defendant's house 

keys and the illegal entry and search of defendant's room. 

Defendant allegs evidence relating to the circumstances of the 
search and seizure is conflicting, but defendant contends that, even if 
the conflicts are resolved in favor of the United States, the arrest, 
search and seizure were nevertheless illegal under the Fourth Amend- 
ment. For the purpose of clarity, therefore, defendant will relate the 
events herein via their chronological sequences commencing with the. 
arrest:- On March 17, 1954, defendant went to his sister's home at 2339 
14th Street, N.E. for a visit which is customarily, the time being 
approximately 5:15 p.m. In the house at this time were two other people, 
defendant's sister (Rosa L. Payton) and George H. Goodson. Defendant 
went upstairs to the bathroom and while inside the bathroom the doorbell 
rang and simultaneously there was a running up the steps of two officers 
who kicked the bathroom door open and ordered defendant to come out. 

Defendant was escorted down to the first floor and searched. The 
officers seized a set of house keys from defendant and also search George 
H. Goodson. The keys which the officers seized were the front door keys 


6 
to the private resident of defendant's Mother where defendant lived, 
1233 Half Street, S. W. at the of arrest and seizure of the keys defen- 
dant was inN.E. The officers took these keys and illegally entered 
the premises at 1233 Half Street, S.W. at which time defendant was at 
the No. 1 precinct. The officers seized an army traveling bag at 1233 
Half Street S. W. and brought it to the Narcotics Bureau. 

Defendant and George H. Goodson were taken upstairs to the 
Narcotics Bureau at approximately 8:30 this same day at which time 
defendant was confronted with the traveling bag which was illegally 
seized at his home and asked if it was his bag and defendant answered 
in the affirmative. 

After claiming ownership of the traveling bag, defendant and 
George H. Goodson were taken back downstairs and locked up. The 
following day March 18, 1954 at approximately 3:15 P. M. defendant 
and George H. Goodson were taken before the Commissioner. Mr. 
Perry Howard, Sr., Esq. asked for a continuance of the hearing to 
prepare himself with the case and to present the facts to the Com- 
missioner. The Commissioner granted a continuation to March 31, 

1954, at which time defendant and George H. Goodson again 
appeared before the Commissioners only to be informed that the papers 
had been sent to the grand jury for indictment. The Commissioner 
continue the case to April 14, 1954, to await action of the grand jury. 
Defendant and George H. Goodson again appeared before Commissioner 
on April 14, 1954 and was informed by the Commissioner that indict- 
ments had been returned against both defendants and George H. Goodson. 

The Commissioner dismissed the case and remanded itfor trial. 
On April 27, 1954 defendant was called to Court and the trial date was 


set for May 13, 1954. During the interim, Mr. Octave Bigoness, Esq. 


told defendant to plead guilty and defendant reluctantly pleaded guilty, 
not having knowledge of the subterfuge of counsel. As a consequence of 
ineffective assistance of counsel notwithstanding the elements of the 
illegal arrest, search and seizure, defendant was on the 18th day of 
June 1954 sentence to imprisonment for a period of Twenty (20) months 
to Five (5) years and a fine of $500.00 Five Hundred Dollars on Count 
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one of the indictment, Twenty (20) months to Five (5) years and a fine 
of $500.00 Five Hundred Dollars on Count six of the indictment said 
sentence to take effect at the expiration of the sentence imposed in 
Count one. It is from this miscarriage of justice that defendant has 
invoked the 1948 revision of the judicial code providing that: 
"Prisoners in custody under sentence of federal court 
may move the sentencing court to vacate, set aside or correct 
any sentence subject to collateral attack.” 28 U.S.C. (Supp. IV) 
2255 
Defendant contends that, the evidence in question was obtained in a 
manner held by the Supreme Court of the United States to be illegal in 


McDonald v. United States, 335 U.S. 451, rev'g 83 App. D.C. 96, 166 


F.2d 957. Defendant urges that his arrest on March 17, 1954 was 
illegal and in violation of the mandate of the Fourth Amendment to the 
Constitution and that the officers did not know at the time of arrest that 
defendant had in his home (some distant ) any narcotics, neither 
did the officer have reason to believe that there were narcotics in his 
room at 1233 Half St. S.W. when they illegally entered the home of de- 
fendant's sister at 2339 14th St. N.E. illegally and searched defendant 
then seized defendant's house keys. 
The rule governing arrest without a warrant for a felony seems 
aptly stated in Corpus Juris Secundum, Volume 6, at page 587: 
Whether or not an officer has probable cause to subject a 
person guilty of a felony is determined by the facts known to him 
at the time of the arrest. The officers must possess the know- 
ledge or information which generates in him a reasonable belief 
that the person he seeks to arrest is guilty of a felony before, or 
at least at the time of, the arrest on the knowledge or information 
acquired after, or as a result of, the arrest cannot relate back, 
so as to justify an arrest initially made on mere suspicion." 
In support of the above, defendant shall endeavor to show that his arrest 
was made on mere suspicion or belief unsupported by facts, circum- 
stances, or credible information pointing to his guilt. On March 18, 
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1954, Pvt. Charles R. McDonnell, Narc. MPDC and Det. Sgt. Joseph 
A. Gabrys, Narc. MPDC, swore to a complaint for violation of U.S.C. 
Title 26 Section 2553a and 2554a. The person named in the complaint 
were, (1) George H. Goodson and (2) Joseph E. Wilkins respectively, 
this complaint is listed as Commissioner's Docket No. 17 Case No. 
8138 the substance of the complaint alleges: That on or about March 
17, 1954, at 2339 14th St. N.E., Washington, D.C. in the District of 
Columbia no names did unlawfully possess and Sell a narcotic drug, to 
wit: heroin. And the complaint further states that he believes that Pvt. 
Charles R. McDonnell and Det. Sgt. Joseph A. Gabrys are material 
witnesses in relation to this charge. Defendant contends, first that 
the allegations of these officers are erroneous because; 

(1) Defendant was at his sister's house, 2339-14th Street N. E. 
for about twenty five minutes when the officers forced their entry in 
this house when defendant's sister answered the door, subsequent to 
the ringing of the bell. The detective and private rushed up the steps 
as aforemention, kicked the bathroom door open and ordered defendant 
to go downstairs after which defendant was searched and the only arti- 
cle taken from defendant was a set of keys to a house located at 1233 
Half St. S.W., the home of defendant's Mother, and where defendant 
lived. Therefore, it was impossible for defendant to sell and possess 
narcotics at the address given in the complaint. Secondly, the complaint 
charges two persons, to wit: George H. Goodson and Joseph E. Wilkins, 
the former resided at the address in the complaint. Further an indict- 
ment filed on April 5, 1954 charges George H. Goodson, Joseph E. 
Wilkins and Rosa L. Payton, the complaint charges two persons with the 
sale and possession at 2339-14th St. N. E., and the indictment charges 
three people. The next allegation which defendant attacks is that count 
one of the indictment charges that on or about March 17, 1954, within 
the District of Columbia, George H. Goodson and Joseph E. Wilkins 
did sell, barter, exchange and give away to Theodore Lawson one 
glassine bag containing a mixture totaling about 402 grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar, not in pursuance 


of a written order, written for that purpose, from the said Theodore 





—? 
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Lawson, as provided by law. Since there were only two officers present 
at the time of arrest, and since defendant had just arrived at the house 
located at 2339-14th St. N.E. can this Courthonestly or legally explain 
how defendant could have possibly sold any narcotics to Theodore 





Lawson, when defendant has never seen this person nor did defendant 
have possession of narcotics when arrested. It is for this Court to 
determine the faulty charges of which defendant was accused and con- 
victed and, pursuant to the Sixth Amendment, defendant states that he 
should have faced with his accuser (in this case, Theodore Lawson) at 
the Commissioner's hearing on March 18, 1954. It is Hornbrook 
law that the burden is on the prosecution to establish guilt of'each 
element of the offense. See United States v. Waters, 73 F.S. 72 
(D.C. D.C. 1947); Estep v. United States, 140 F.2d 40 (C.C. A, 10th 
1943); United States v. Maghinang, 111 F.S. 760(D.C. Dela. 1953). 
Defendant contends that he was unconstitutionally victimized by 
officialdom, to wit: Det. Sgt. Joseph A. Gabrys and Pvt. Charles R. 
McDonnell, of the Narc. MPDC and that in violation of his constitutional 
right, he was illegally searched and his house keys illegally seized, and 





his home illegally entered and narcotics seized and used in evidence. 

A police officer may arrest for a felony without a warrant if he has 
probable eausete believe that a felony has been committed and that the 
officers had any cause, probable or otherwise, to believe that defendant 
(Joseph E. Wilkins) had committed any sale or possessed narcotic. 
There is law which governs arrest, that law is binding upon police 
officers, and persons arrested have a right to invoke it. Shettel v. 
United States, 72 App. D.C. 250, 113 F.2d 34 (D.C. Cir. 1940). The 
tendency of police officers to arrest people without warrants and without 
probable cause is a matter of vast public importance, and it has been of 
such importance since Colonial days, Courts cannot put a stamp of 
approval upon the actions of the police when the officers, challenged by 


1/ arrested person committed it. This record does not indicate that 
the 
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an accused, fail or refuse to démonstrate compliance with the rule which 
circumscribe their authority. Certainly the police have been warned 
enough in these respects, by the Supreme Court of the United States, and 


by other courts. : 
The next issue before this Court is the illegal search of defendant's 


home and the illegal seizure of a Army traveling bag which the officers 
alleged contained 7, 497.9 grains of heroin hydrochloride, etc., as 
charged in the sixth and seventh counts of the indictment. A federal 
officer is forbidden by law to use evidence obtained. ...in violation of 
the law, (such as defendant's case) that is, by search without the neces- 
Sary warrant. 

The law was formulated by the Supreme Court. It is based on the 
idea that the only effective method of forcing police officers to comply 
with the technical requirements of the law is to throw out every case in 
which some officers have violated the law, whether innocently or de- 
liberately. The theory, as expressed by Justice Holmes, is that it is 
"a lesser evil that some criminals should escape than that the govern- 
ment should play an ignoble part." The reputation of defendant as an 
addict and/or association with other addicts cannot supply or con- 
stitute reasonable cause "for an arrest without a warrant, State v. 
Mullaney, 16 P(2) 407. 

The question of searches and seizures without warrants is ex- 
tensively discussed in Worthington v. United States, 6th Circuit Court 
of Appeals, 166 F(2) 557, wherein there is a discussion the problem of 
evidence and information sufficient to obtain a warrant for an arrest. 
The Court said: 

Neither search warrants nor arrest, with or without personal 

knowledge of officers, applying for warrant or making the arrest, 

of facts that would be competent in trial for the jury. 

The facts necessary to uphold an arrest without a warrant must 

be sufficiently strong to support the issuance of a warrant for 

arrest. In no case may an arrest or a warrant for arrest be 


based upon opinion or suspicion of some person unsupported by 
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personal knowledge of facts, U.S. Ex Rel King v. Cokey.... 

It is submitted that the actions of defendant Wilkins at the time and 
occasion mentioned was consistent with innocence. Baunboy v. United 
States, 9th Circuit Court of Appeals, 24 F.(2) 512. 

For a set of facts much stronger than in the present case, wherein 
the arrest without a warrant was ruled to be on suspicion, the attention 
of the Court is referred to United States v. Baldocci Et Al (2) 567. 

For an instance of probable cause, attention is directed to 
McFarland v. United States, 65 F(2) 74, and other cases bearing on the 
question of searches and seizures. 

McDonald v. United States, 93 L. Ed. 144, Carroll v. United 
States, 267 U.S. 132; Johnson v. United States, 335 United States 11, 
and others. 

The record in this case demonstrates without any question that 
the arrest of defendant Wilkins was made on the bearest of suspicion 
and the search was a hunch, or pure guess-work. The fact the sus- 
picion and guess-work of the illegal search and seizure at 1233 Half St. 
S.W. (defendant's home) was correct has no bearing on the case. In 
the McDonald case, the question before the Supreme Court was "whether 
the machines and papers should have been suppressed as evidence." 

335 U.S. at 453. 
The Court's reasoning in holding that the evidence should have 


been suppressed is summed up in these words from the opinion: 


"Absent some grave emergency, the Fourth Amendment has 

interposed a magistrate between the citizen and the police." 

335 U.S. at 455. 

The Court held, in other words, that in the absence of some "grave 
emergency"- or what other courts have called "exceptional circum- 
stances"--the police may not seize property--without a search warrant, 
even though they are lawfully watching the property being used in the 
commission of acrime. Secondly, the decision makes it amply clear 
that the fact that the police have probable cause to arrest the defendant 
without an arrest warrant does not mean that they are justified in seizing 
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property without a search warrant. Defendant urges that even if the 


police were justified in making the arrest (which they were not) this 

did not constitute "exceptional circumstances” which supported the 
search and seizure, at another distant address, without a warrant. 

In view of these pronouncements it must be respectfully submitted that 
the arrest was illegal, the search and seizure was illegal and inter alia, 
defendant was represented by ineffective dilatory counsel who, in the 
light of all circumstances advised defendant to plead guilty to the charges 
notwithstanding the situation could have, and shall have terminated at 

the Commissioner's hearing on March 18, 1954. Where there is no 
claim in the case that the officers advised the suspect of the cause of 
this demand before they broke down the door upon that ground alone, 

the breaking of the door was unlawful, presence of arresting officers 
was unlawful and the evidence thus procured should have been suppressed. 
A new trial on the indictment must be ordered. Occarino v. United 
States (C. A. D.C. 1949, 179 F.2d 456 85 U.S. App. D.C. 394). 

In violation of the Constitutional ideology; e.g. "to establish 
justice and provide for the common defense," it is felt that the "Due 
Process" clause has been flagrantly neglected. On that, in Article V, 
from the Amendments it is stated there and quoted here, in part, ".... 
Nor shall be compelled in any criminal case to be a witness against 
himself....” 

It is a fact that the defendant, in violation of his constitutional 
rights and deprived of "due process" of law was forced to bear witness 
against himself and that counsel advised defendant to plead guilty to an 
erroneous indictment notwithstanding an illegal arrest, search and sei- 
zure. The words of Supreme Court Justice Jackson are pertinent for 
consideration here, he said: 

"Every accused person has a constitutional right to 

counsel and there is a correlative duty on the part of the bar 

to see that every accused, no matter how unpopular, is 

represented competently." 
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It is, therefore, respectfully submitted, that since the records and 
files do not conclusively show that the defendant is not entitled to no 
relief, that the Court cause notice thereof to be served upon the 

15 United States Attorney, grant a prompt hearing thereon, deter- 
mine the issues and make findings of fact and conclusions of law with 
respect thereto. Defendant further urges that he be granted an oral 
hearing in open court on the facts alleged in his motion and that he be 
appointed diligent counsel to aid and assist in his defense. 

Respectfully submitted, 


/s/ Joseph E. Wilkins 
Defendant, Box 25 
Lorton, Virginia 


I, Joseph E, Wilkins depose and say that I am the defendant named 
herein and that I know the contents of the Motion and have read the 
facts and matters herein stated, that the matters herein stated as 
facts are true correct to the best of my knowledge and belief. 


/s/ Joseph E. Wilkins 
Defendant 


[JURAT] 


20 [Filed March 29, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
V. ) Criminal Case No. 423-54 

JOSEPH E. WILKINS, ) 

Defendant. ) 


Washington, D. C., 
Tuesday, May 18, 1954. 


The above-entitled action came on for hearing at 2:10 o'clock 
p.m., Tuesday, May 18, 1954, in the United States District Court for 
the District of Columbia. 


21 
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BEFORE: 
HONORABLE BOLITHA J. LAWS, Chief Judge: 
APPEARANCES: 


GEORGE FOSTER, ESQUIRE, 
Assistant United States Attorney, 


On behalf of the United States; 
OCTAVE BIGONESS, ESQUIRE, 
On behalf of the Defendant. 


PROCEEDINGS 

MR. BIGONESS: In this case, Your Honor, I took this matter up 
with Mr. McLaughlin, who is handling it, and it is suggested that there 
be a plea to Counts 1 and 6. 

THE COURT: You represent the Government? 

MR. ROGERS: Yes, Your Honor. 

THE COURT: 1 and 6, is that it? 

MR. BIGONESS: 1 and 6, Your Honor. 

THE COURT: All right. 

MR. ROGERS: Your Honor, if I might say this, there is a stand- 
ing rule that the remaining counts are to be dismissed, but I would be 
reluctant to do that here. 

THE COURT: We will not dismiss them until the time of sentence. 

MR. ROGERS: Thank you, sir. 

THE COURT: Mr. McLaughlin can dispose of that. 

THE DEPUTY CLERK: Joseph E. Wilkins, in Case No. 423-54, 
in which you are charged with violation of the narcotic law, do you wish 


to withdraw your plea of guilty heretofore made, and enter a plea of 
guilty to counts 1 and 6 of the indictment ? 

THE DEFENDANT: Yes, sir. 

THE DEPUTY CLERK: Are you pleading guilty because you are 
guilty, and for no other reason? 
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THE DEFENDANT: Yes. 
THE COURT: Probation office. 
22 (Thereupon the instant hearing was concluded. ) 


23 [Filed April 17, 1957] 
NOTICE OF APPEAL 


Name and address of appellant: Joseph E. Wilkins, Box 25, Lorton, 
Virginia 


Name and address of appellant's attorney: None - acting pro se 
Concise statement of order and date of sentence: Defendant was in- 
dicted for violation of Title 26 U.S.C. 2553a and 2554a and Title 21 
U.S.C. Sec. 174. By judgment of conviction, defendant was sentenced 
to a term of imprisonment for a period of twenty months to five years 
and fine $500 on each of counts one and six, the sentence to run con- 
secutively by the counts. 

I, the above named defendant hereby appeals to the United States Circuit 
Court of Appeals for the District of Columbia Circuit from the denial 
of motion pursuant to Sec. 2255 Title 28 U.S. Code as entered by this 
Court on the 2nd day of April 1957. 

Petitioner (defendant) further moves this Court for leave to pro- 
ceed in forma pauperis in light of the decision of the Supreme Court in 
Griffin v. The People of the State of Illinois, 351 U.S. 12, 768. Ct. 
585 (1956). Petition for leave to proceed on appeal from the denial of 
this Court is further urged because of a violation of "Civil Rights” one 
violation of the 14th Amendment to the United States Constitution, to 
wit: "Denial of due process of law." 

Wherefore, it is respectfully urged that this honorable court 
grant the defendant leave to proceed in appeal from the denial of April 
2, 1957, as entered of record. 


April 9th, 1957 /s/ Joseph E. Wilkins 
DATE Defendant 


Box 25, Lorton, Virginia 
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[Filed April 17, 1957] 
Let the Applicant Proceed Without Prepayment of Costs. 
/s/ Curran, J. (4/17/57) 
Judge, U.S. District Court 


Washington, D. C. 


25 [Filed May 1, 1957] 
DESIGNATION OF RECORD 

1. Copy of original motion pursuant to Title 28-Section 2255, 
United States Code. 

2. Copy of order denying motion. 

3. Copy of findings of fact and conclusion of law with respect to 
original motion denied by the Court. 

4. Copy of Notice of Appeal and leave to proceed in forma pauperis, 
filed in this Court. 

9. Copy of order dated April 17, 1957, granting leave to proceed 
on appeal in forma pauperis. 

6. Copy of Judgment of Commitment. 

7. Copy of Indictment. 

8. Copy of Transcript of pleadings and sentence. 


/s/ Joseph E. Wilkins 
Defendant, Box 25, Lorton, Virginia 


[Certificate of Mailing] 
[JURAT] 
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THE UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

[ Filed May 1, 1957] | 
JOSEPH E. WILKINS’ #2 

vs. RE: Criminal No. 423-54 
UNITED STATES OF AMERICA Denied 
/s/ Curran, J. 
APPLICATION TO OFFICIAL COURT REPORTER FOR 


TRANSCRIPT 
Mr. Thomas O'Neal FILED 
U. S. Official Court Reporter May 6, 1957 
U. S. District Courthouse, Room 4800 F HARRY M. HULL, Clerk 
Washington, D. C. Ct. Reporter 
DORAN 


Pursuant to Rule 33rd of the General Rules of the United States 
Court of Appeals, I, Joseph E. Wilkins, hereby make application to you, 
for the official transcript of the proceedings in the above entitled case 
for use of appeal to the United States Court of Appeals for the District 
of Columbia Circuit. The cost of said transcript shall be paid for by 
the Government pursuant to order granting appeal in forma pauperis 
dated April 17, 1957 and received by me on April 24, 1957. 

State of Virginia ) 
County of Fairfax) ss: /s/ Joseph E. Wilkins 


Appellant, Pro Se 
Box 25, Lorton, Virginia 


[JURAT] 


x * * 
I, HARRY M. HULL, Clerk of the United States District Court for 


the District of Columbia, do hereby certify the foregoing pages numbered 
1 to 26, inclusive, to be a true and correct transcript of the record 
according to the designation filed in the case of the UNITED STATES OF 
AMERICA VS. JOSEPH E. WILKINS, Criminal No. 423-54, as the same 
remains upon file and of record in said Court, except the following: 

Item 3 of the Designation is not included in this transcript for the 


reason same is not found on file herein. * * * 
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[Filed April 9, 1954] Praecipe 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 9th day of April, 1954 
vs. Criminal Action No. 


Jos. Wilkins Eeae=oee 
The Clerk of said Court will please enter my appearance for 


the defendant. 


/s/ Perry W. Howard 
13 F Street, N. W. 


[Filed May 13, 1954] Praecipe 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 13th day of May 1954 


United States Civil Action No. 423-54 

v. 

George H. Goodson, et al 

The clerk of said Court will enter my appearance for defendant 
Joseph E. Wilkins. 


/s/ Octave Bigoness 
511 E Street, N. W. 
Attorney for Defendant Wilkins 


30 Excerpt from Docket, Criminal No. 423-54 
1954 


May 14, No. 2: Appearance of Perry Howard, Sr., counsel 
for deft. withdrawn by consent of the Court. 
Attorney Octave Bigoness present. 


MORRIS, J. (Reporter-Powell) 








eas 





bol 


¢ BRIEF FOR APPELLEE 








~~ 


United States Court of Appeals 





ie For the District of Columbia Circuit 
? \ 

; ~ =< No. 18 0 CWS 
' ~ UW 
, aed 
j , 

Joserx B. Waxns, Appellant, 
v. 


Unrrep States or AmEntoa, Appellee. 


Kypeal irven-the Usitted States Distiint Couette the 
Digit Coe 


“ited, States Comrt o Aopen + 
sot of Columbia Cirettity ren Gasoz, ) 

1951 United States Attorney. — 

15 NOV 2 0 Lewis CARROLL, 


NatrHan J. PavLson, 


Sotto Mire? Assistant United States Attorneys. 


| \ 





ay 








en a ge 


SS TOUS aus spree ene oe eae 6 Seen 


Series gine 





No. 13,850 


QUESTIONS PRESENTED 


Where appellant, with retained counsel present, pleaded 
guilty to two counts of an indictment charging him with 
the sale, barter, exchange, giving away, purchase, dis- 
pensing and distributing of narcotics contrary to law and 
where all counts in the indictment pertaining to possession 
were dismissed, in the opinion of the appellee, the follow- 
ing questions are presented: 


1. Did the trial court err in refusing to grant a hearing 
as to alleged ineffectiveness of counsel based upon allega- 
tion of counsel’s failure to make a pretrial motion to sup- 
press evidence secured as a result of an alleged seizure 
of evidence in his home where the files and records con- 
clusively show that the plea of guilt was entered to the 
charge of a direct sale rather than to possession? 


2. Did the trial court err in refusing to grant a hearing 
where the judgment and commitment contained the name 
of an alleged unknown attorney Perry Howard, Jr., which 
name is similar to appellant’s first retained counsel, Perry 
Howard, Sr., instead of the name of the attorney of record 
where the official docket entry and the courtroom clerk’s 
records disclose that appellant’s second retained counsel 
was present at the time of sentence? 


3. Did the trial court err by failing to make a formal 


finding where the files and records and motion show that 
appellant was not entitled to relief? 








I. The Motion to Vacate Sentence Was Properly Denied 


A. The Legality of a Search and Seizure May Not be Raised 
Under a Motion to Vacate Pursuant to 28 U.S.C. $ 2255 .... 


B. Appellant Was Effectively Represented 


Il. The Trial Court Properly Denied a Hearing as to Appellant’s 
Representation at Time of Sentence 


III. The Court Committed No Prejudicial Error by Failing to Make 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,850 
JosepH EK. Wirzrns, Appellant, 
v. 


Untrep States or AmMEznIca, Appellee. 





Appeal from the United States District Court for the 
District of Columbia 





BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 5, 1954, there was filed in the District Court a 
seven count indictment charging appellant and two co-de- 
fendants with violation of the narcotics law (J.A. 1-3). 
Appellant, with retained counsel present, entered a plea 
of not guilty on April 9, 1954 (J.A. 3). On May 14, 1954, 
his attorney (Perry Howard, Sr.) withdrew his appearance 
and on May 13, 1954, new counsel, Octave Bigoness, was 
retained (J.A. 18). On May 18, 1954, with his new retained 
attorney present, appellant withdrew his not guilty plea 





125 U.S.C. 2558a, 2554a; 21 U.S.C, 174. 
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and entered a plea of guilty to Counts one and six of the 
‘indictment (J.A. 3). On June 18, 1954, he was sentenced 
to a term of imprisonment for a period of twenty months 
to five years on Count one and from twenty months to five 
years on Count six to run consecutively. A fine of Five 
hundred dollars was imposed on each count. The remain- 
ing five counts were dismissed by the court on motion of 
the prosecution on September 14, 1954. On June 29, 1954, 
the trial judge denied a motion for a reduction of sentence. 
On February 13, 1957, appellant filed a motion to vacate 
sentence pursuant to 28 U.S.C. §2255. After due considera- 
tion thereof and the opposition submitted thereto, the trial 
judge denied the motion without a hearing on April 2, 
1957 (J.A. 4). The trial judge thereafter granted leave to 
appeal in forma pauperis. 

The thrust of appellant’s contentions is that he was 
denied effective assistence of counsel because counsel failed 
to file a motion to suppress evidence and that therefore 
' he was entitled to a hearing upon that issue (J.A. 5). 


STATUTE INVOLVED 
Title 28 U.S.C. §2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 
right to be released upon the ground that the sentence 
was imposed in violation of the Constitution or laws 
of the United States, or that the court was without 
jurisdiction to impose such sentence, or that the sen- 
tence was in excess of the maxium authorized by law, 
or is otherwise subject to collateral attack, may move 
the court which imposed the sentence to vacate, set 
aside or correct. the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
ease conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make find- 
ings of fact and conclusions of law with respect thereto. 
If the court finds that the judgment was rendered 


a 4 
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without jurisdiction, or that the sentence imposed was. 
not authorized by law or otherwise open to collateral 
attack, or that there has been such a denial or infringe- 
ment of the constitutional rights of the prisoner as to 
render the judgment vulnerable to collateral attack, 
the court shall vacate and set the judgment aside and: 
shall discharge the prisoner or resentence him or 
grant a new trial or correct the sentence as may appear 
appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sen- 
tenced him, or that sueh court has denied him relief, 
unless it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of his. 
detention. 


SUMMARY OF ARGUMENT 


The legality of a search and seizure may not be raised 
under a motion to vacate pursuant to 28 U.S.C. $2255. 
Appellant pled guilty to two counts of a sale of narcoties. 
The counts pertaining to possession were dismissed. As- 
suming arguendo that the search and seizure in his home 
was illegal, he was not sentenced therefore. His confession 
of guilt as evidenced by his plea was specifically addressed 
to the charge of a sale. Absent his plea, if a motion had 
been made and granted, appellant could still have been 
found guilty under counts one and six. 

His claim of violation of his rights to effective assistance 
of counsel is without merit. Appellant entered his plea of 
guilty knowingly, without coercion and with profit to him- 
self. By pleading guilty to two counts of a seven count 
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indictment, he relieved himself of the possibility of a much 
severer sentence. 

A mere clerical error consisting of the insertion in the 
judgment and commitment papers of the name of an alleged 
unknown lawyer, Perry Howard, Jr., which name is very 
similar to the name of appellant’s first retained lawyer, 
Perry Howard, Sr., is not sufficient grounds for a hearing 
where the official docket entry and the records of the court 
room clerk disclose that appellant’s retained counsel was 
present at the time of sentence. 


ARGUMENT 
I 
THE MOTION TO VACATE SENTENCE WAS PROPERLY DENIED 


Appellant was charged with violation of the narcotics 
laws. The indictment alleged that he sold, bartered, ex- 
changed and gave away to one Lawson certain drugs with- 
out a written order as provided by law (Count One) and 
that he purchased, sold, dispensed and distributed other 
drugs not in or from the original stamped package as pro- 
vided by law (Count Six). The remaining counts of the 
indictment consisted of both selling, distributing, dispens- 
ing, purchasing and facilitating the concealment and sale 
of drugs knowingly having been imported contrary to law. 

Upon the trial date, appellant with his retained attorney 
present withdrew his original plea of not guilty and entered 
a plea of guilty to Counts One and Six of the seven count 
indictment. At that time, and in open court, appellant was 
asked whether he was pleading guilty because he was 
guilty and for no other reason. His reply was a clear 
affirmative (J.A. 14, 15). 

It is well settled that a plea of guilty. 3 is a confession of 
guilt. In Donnelly v. United States, 185 F.2d 559, 560 
(10th Cir. 1950), in affirming a denial of a motion made 
pursuant to Section 2255, the court stated: 


‘¢ Appellant’s voluntary and eee plea of guilty 
to the charge was a confession of guilt, and consti- 
tuted a waiver of his right to a jury trial and consent 
to the imposition of any sentence authorized by law.’’ 


Appellant’s plea of guilty, voluntarily and competently 
made precludes review of the defense on the merits. 
Thomson v. Huff, 80 US. App. D.C. 165, 199 F.2d 842 
(1945) ; Newman v. United States, 87 US. App. D. C. 419, 
184 F.2d 275 (1950), cert. denied, 340 U.S. 921; Inpscomb v. 
Umited States, 226 F.2d 812 (8th Cir. 1955). 


A. The Legality of a Search and Seizure May Not Be Raised 
Under a Motion to Vacate Pursuant to 28 U.S.C. $2255 . 


It has become well setllted law that a contention that a 
search and seizure were illegal may not be raised under a 
motion to vacate sentence pursuant to Section 2255. 
Martin v. United States, —— US. App. D.C. —— (No. 
13,686, decided October 3, 1957); Adams v. United States, 
95 U.S. App. D.C. 354, 223 F.2d 45 (1955) ; White v. United 
States, 98 U.S. App. D.C. 275, 235 F.2d 221 (1956). In 
the instant case, no motion was made to suppress. If one 
had been made and been denied by the District Court, the 
propriety of the denial could not now be examined in a pro- 
ceeding under this section. Martin v. United States, supra. 
The files of the District Court disclose that a valid search 
warrant had been issued for the premises wherein appel- 
lant was apprehended and arrested (R. 35). However, 
assuming arguendo, that a motion to suppress had been 
granted it would not have affected the final disposition 
of the case under the counts of the indictment to which 
appellant pled guilty. Those latter counts charged a sale 
or other means of disposal of drugs but contained no 
charge of possession in the house where appellant claims 
an illegal search took place. The Government would not 
have been required to produce into evidence any of the 
alleged illegally acquired evidence in order to. prove its 
case under the counts of the indictment to which appellant 
pled guilty. All the counts falling within the category of 
a theory of possession were dismissed. Assuming argn- 
endo, that appellant may have been charged as the result 
of the alleged illegal search and seizure, appellant was not 
sentenced therefore. It is logical to assume that the 
narcotic agents, having either witnessed a sale or having 
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‘been advised of a sale to a special employee, proceeded to 
round up the criminals pursuant to a valid search warrant. 

Appellant having pled guilty to two counts not concerned 
with the search thereby relieved himself of the possibility 
of aggravated punishment under the remaining five counts 
of the indictment. His retained counsel was undoubtedly 
aware of this, as was appellant when he entered his guilty 
plea. 


B. Appellant Was Effectively Represented 


Appellant contends that because his attorney did not file 
a motion to suppress, his right to effective assistance of 
counsel was violated. Now two and one half years after 
the plea, appellant claims that his counsel was ineffective. 
Attempts to ‘‘come in the back door’’ in order to retry 
evidentiary issues by alleging violation of constitutional 
rights to effective assistance of counsel should be discour- 
aged. As this Court stated in Diggs v. Welch, 80 U.S. App. 
DC. 5, 8, 148 F.2d 667 (1945), cert. denied 325 U.S. 889: 


‘‘The opportunity to try his former lawyer has the 
undoubted attraction to a disappointed prisoner.”’ 


The rationale of cases such as the instant one was set forth 
in Monroe v. Huff, 79 U.S. App. D.C. 246, 145 F.2d 249 
(1944), and Thomson v. Huff, 80 U.S. App. D.C. 165, 149 
F.2d 842 (1945). In the latter case, the Court stated: 


“The petition is clearly without merit and the trial 
court’s action in refusing to issue the writ must be 
affirmed. There is no allegation that appellant mis- 
understood the nature of the charges, did not know- 
ingly plead guilty, or was coerced by jadge or prose- 
eator to enter the plea. ‘A mere disappomted expec- 
tation of great leniency does not vitiate a plea? 





: v. Welch, 1945, 80 U.S. App. D.C. 5, 148 F.2d 667; Dorsey v. 
1945, 80 U.S. App. D.C. 9, 148 F.2d 857. 
onroe v. Huff, 79 U.S. App. D.C. 246, 145 F.2d 249; Dorsey 
v. Gill, supra”? 


Actually appellant’s sentence and present confinement 
resulted not from the alleged illegal search and seizure 
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\ or meffectiveness of counsel but rather from the jadgment 
.) of conviction on his plea of guilty. Cf. Newman v. United 
tates, supra and Morris v. United States, —— U.S. App. 
Co (No. 13,800, decided July 8, 1957). An analysis 


he District Court shows conclusively that appellant was 

‘ to no relief. He did not misunderstand the nature 

of the charges against him. He was not coerced by the 

jadge or prosecutor. He intelligently pleaded. guilty. He 

has not shown that the proceedings were a farce or fraud 

upon the court. Cf. Diggs v. Welch, supra; Adams v. 

United States, supra; Dorsey v. Gill, 80 US. App. D.C. 

9, 148 F.2d 857 (1945). Nor has he shown that the motion 

could have had any significant effect upon a trial. As was 
stated by this Court in Martin v. United States, supra: 


‘His first claim of error here as presented by his 
counsel, is that he was denied a hearing on his allega- 
tion—contained in his petition under Section 2255— 
that he did not receive the effective assistance of 
counsel at his trial, in that he asked his then attorney 
to make a motion to suppress certain evidence (nar- 
coties) seized in his house, and the attorney refused. 
We think this allegation insufficient to require a 
hearing. 

, 6 * 2 & e ® es 2 

Where it does not appes r that the motion could 
have had a significant e bot, Epon the outcome of the 
trial, it seems fruitless to conduct an investigation of 
what counsel did or did not have in mind when he 
declined to make the motion. If such motion had deen 
made and denied by the District Court, the in aerate 
of the denial could not now be examined in a-pro 
under Section 2255. See White v. United States, o8 
ten ee D.C. 274, 235 F.2d 221 (1956), and cases 
cit 


We submit that in cases such as the instant one, where 
the Government presents no evidence because a plea of 
guilty is entered, it is advantageous for appellants to wait 
a year or two and hope that if successful in their motions 
to vacate, witnesses or evidence necessary for the prose- 
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cution would be then unavailable. Here, appellant waited 
over two and a half years to allegedly discover that his 
attorney was ineffective. All the facts he now alleges were 
in his possession and available to him at the time he 
admitted his guilt in open court with his retained attorney 
present. P 

Ba 


THE TRIAL COURT PROPERLY DENIED A HEARING AS TO 
APPELLANT'S REPRESENTATION AT TIME OF SENTENCE. 
Appellant contends that ‘‘ if as appears from the record, 

appellant was not represented by his counsel when he was 

sentenced, there can be no doubt of the fact that he was 
entitled to have the judgment against his vacated.’’ (Br. 

11, 12). 

An analysis of the records and files of the Clerk’s office 
clearly dispel this contention. The docket entry of the 
sentence shows clearly that his attorney, Octave Bigoness, 
was present at the time of sentence (R. 33). ‘The clerk’s 
blotter which is the record made and kept by the clerk of 
the courtroom in which the proceedings took place, clearly 
show that appellant’s attorney, Octave Bigoness, was pre- 
sent when sentence was pronounced (R. 37). It follows 
therefore that the insertion upon the judgment and com- 
mitment papers of the name of a person (Perry Howard, 
Jr.) whose similarity of nomenclature is so close to that of 
appellant’s first retained counsel (Perry Howard, Sr.) was 
purely a typographical error of a clerk in the office. This 
clerical error could have been corrected at any time by 
the court if its attention had been brought to it. Fed. R. 
Crim. P. 36. 


paag 


THE COURT COMMITTED NO PREJUDICIAL ERROR BY FAILING 
TO MAKE A FORMAL FINDING. 

Although the trial judge failed to make a formal finding 
that the files and records of the court conclusively show 
that the prisoner is entitled to no relief, we submit that 
no prejudicial error was committed. Findings are not re- 
quired where the files and records show that the prisoner 









9 


~ is entitled to no relief. In Adams v. United States, 95 U.S. 

App. D.C. 354, 222 F.2d 45 (1955) even though a similar 
? situation prevailed, causing this Court to advise the Dis- 
trict Court to include such a statement, if warranted, it 
was stated (p. 357): 


‘There was no legal point which required discussion 
or an explicit ruling; there was no genuine issue “of 
material fact which required an evidentiary hearing. 
summary disposition of futile and groundless motions 
is permissible under the terms of the statute, when 
* “the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no 
> relief”? ’, We are satisfied from our own examination 
of ‘the motion and the files and records of the case’, 
as placed before us, that this statutory provision was 

plicable here. It seems evident that the District 
Court, though it does not expressly state so in the 
record, made a like examination and came to a like 
F) conclusion. ’” 















Here too, it is apparent from the files and records and the 
motion that appellant was entitled to no relief. It would 
appear evident, that in the absence of proof to the contrary 
the District Court likewise made an examination and came 
to the conclusion that the prisoner was entitled to no relief 
|». even though the court did not expressly so state in a finding. 











CONCLUSION 


Wherefore, it is respectfully submitted that the decision 
of the District Court be affirmed. 


> Oxiver GascxH, 
United States Attorney. 


Lewis CaRROLL, 
NatHan J. PAavLson, 
Assistant United States Attorneys. 
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